
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

WHY A SOUTH AFRICAN WILL? 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

ATTORNEYS | NOTARIES | CONVEYANCERS | ADMINISTRATORS OF ESTATES | TAX PRACTITIONERS | SWORN TRANSLATORS 

RECHTSANWÄLTE | NOTARE | VEREIDIGTE ÜBERSETZER | TESTAMENTSVOLLSTRECKER & STEUERANWÄLTE 

 

A. Introduction 

There are significant differences between South African and German law of 

succession.  

These are the following:  

1. In contrast to German law, under which a power of attorney exists beyond 

the death of the principal, under South African law such a power of attorney 

automatically ends with the death of the principal.  

2. There are no joint bank accounts in South Africa. As a consequence, the 

accounts of the deceased are blocked immediately.  

3. According to German law, a will can be drawn up either as a public will 

(signed by the testator and notarised) or as a handwritten will signed at the 

end by the testator himself.  

In contrast, a South African will must be written and signed at the end of 

each page by the testator and two independent witnesses. Both the witnesses 

and the person drawing up the will may not be beneficiaries. Otherwise, the 

German will is not effective under German law and must first be recognised 

by the Master of the High Court, which is time-consuming and costly.  

4. In the South African law of succession there are no compulsory portion 

claims, at most claims to maintenance.  
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5. Although a will can also be revoked in writing at any time, South African 

law provides for absolute freedom to make a will.   

B. South African testamentary proceedings  

For better understanding:  

"Master" of the High Court: "Minister-appointed Chief of the Supreme Court - 

responsible for estate administration and guardianship and for reporting on 

insolvency and corporate law issues."   

1. First, an executor must be hired by the "Master" and the will must be 

executed. There's no alternative to that.  

2. The executor must make a deposit, either in the form of a security or 

insurance at the expense of the estate. However, a deposit may also be 

excluded by will (see No. 7).  

3. The executor must have a permanent residence in South Africa or appoint a 

co-executor (or representative) with permanent residence in South Africa.  

4. The "Master" has the authority to hire executors and to demand deposits, 

even if the will provides otherwise. However, this is only exceptionally the 

case.  
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5. In addition, executors must have experience in business affairs and fiduciary 

administration of assets, as well as accounting knowledge. This should reduce 

the risk of embezzlement and negligence.  

6. Since the "Master" requires an executor to have knowledge of accounting, 

administrative and fiduciary matters, as well as permanent residence in South 

Africa, it is important that the executor, or at least one of several, has such 

experience and qualifications.  

7. Even if the will precludes the lodging of a deposit, the Master of the High 

Court may require such a deposit. Lawyers and notaries have legal liability 

insurance for this anyway. However, this insurance, which is intended to 

cover the risk of embezzlement and negligence, represents an additional cost 

for the estate.  

8. The statutory fees of an executor are 3.5% of the deceased's capital plus VAT 

and a further 6% plus VAT of the estate's income during fiduciary 

administration. In addition, there are the direct expenses and costs of the 

executor of the will, such as advertisement costs, valuation costs, etc.  

9. It is therefore generally advisable to appoint the surviving spouse/partner or 

another family member who knows the family circumstances as co-executor. 

This ensures that personal aspects are taken into account in the distribution 

of jewellery, special items etc. and that an amicable agreement is reached 
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between the beneficiaries. This also guarantees cooperation with the 

executors of the will.  

10. South African inheritance and income tax law provides advantages in cases 

where the spouse or partner is a beneficiary under the will or no will exists. 

In this case, neither inheritance tax nor capital gains tax nor land transfer tax 

is payable on the transfer of a property or a property share to the survivor.  

11. In the first phase, that means until the moment when the will is registered 

and approved and an executor is employed, the whole procedure takes quite 

a long time. Usually, the survivor or the heirs then suffer from the chaotic 

state of affairs. Furthermore, a new bank account must be opened after the 

appointment of an executor, to the detriment of all parties involved.   

C. Reasons for a South African will  

There are various reasons for which it is advisable to draw up a South African will 

or, from the outset, a German will corresponding to the South African formalities 

concerning the assets in South Africa.  

These are the following:  

1. If there is a German will that is to be executed in South Africa, this usually 

does not correspond to the formalities here. As a result, it takes a very long 

time to process the estate. After the will has been registered in Germany, it 



 

 

ATTORNEYS | NOTARIES | CONVEYANCERS | ADMINISTRATORS OF ESTATES | TAX PRACTITIONERS | SWORN TRANSLATORS 

RECHTSANWÄLTE | NOTARE | VEREIDIGTE ÜBERSETZER | TESTAMENTSVOLLSTRECKER & STEUERANWÄLTE 

 

must first be authenticated in the original and translated. Then a German 

lawyer must confirm that this will also corresponds to the German formalities 

and regulations and is valid. Only then is the will registered in South Africa 

in the translated and certified form. Consequently, the "Master" of the High 

Court must appoint and register an executor with the above experience and 

knowledge and a permanent residence in South Africa. He must also lodge 

a security deposit at the expense of the estate in order to cover any possible 

embezzlement of the estate. This can either take the form of a security or an 

insurance/guarantee.  

2. The whole procedure takes a long time anyway (8-12 months), but since the 

execution of a foreign will is unusual for South African conditions, the whole 

thing takes even longer and one has to reckon with further - at best 3 to 6 

months.  

3. If there is only one foreign will and this will is also applicable in South Africa, 

it is certainly noticeable in the respective countries that there is also an 

inheritance in South Africa.  

4. If someone dies without leaving a last will and testament, the spouse and 

each bodily or adopted child of the deceased shall inherit in equal parts.  
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D. Tax aspects  

INHERITANCE, LAND ACQUISITION AND CAPITAL GAINS TAX  

1. In contrast to German law, under which the heirs have to pay inheritance 

tax, in South Africa the estate itself bears the tax.  

2. There are no different tax classes of heirs here. The spouse and life partner 

exceptionally inherit tax-free. Otherwise there is a one-off tax-free amount 

of R 3.5 million. Taxes of 20% are payable on other assets.  

DOUBLE TAX  

Although there is a double taxation agreement between South Africa and most 

Western countries regarding income tax, there is no such agreement regarding 

inheritance tax. This means that the same assets are taxed both in the country where 

the deceased is resident for tax purposes and in South Africa. For German nationals, 

German inheritance tax also applies to assets located abroad.  

 

The only exception is real estate that is taxed under South African law. The South 

African tax will then be credited in Germany. It should be noted, however, that 

shares in a company or membership in a close corporation are treated as movable 

assets and are therefore theoretically taxable again in both countries.  
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In summary, the following three reasons speak in favour of drawing up a South 

African will instead of applying a German will in South Africa or accepting the legal 

succession:  

1. The lower expenditure of time and the associated lower costs.  

2. Discretion and inconspicuousness.  

3. The heirs are clearly named (e.g. spouse/partner) and, if desired, a 

usufructuary right can be granted and legacies registered.  

E. General reasons for a will  

a) Without a will (also no German) intestate succession applies.  

This means that all direct ancestry (children and spouse; not cohabitants) 

inherit in equal shares. If there are neither spouses nor children, the 

deceased's parents inherit. If they are no longer alive, the siblings of the 

deceased will inherit. If the siblings have died before, their children take 

their place. If there are no nephews or nieces, the inheritance goes to the 

cousins and cousins.  

b) It is particularly difficult to carry out such intestate succession on a broader 

scale because the person charged with the execution of the will usually does 

not know the heirs or relatives of the deceased and laborious and costly 

genealogical research is necessary to find the heirs.  
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c) Even if the intestate heirs are known, an executor must be appointed who is 

also approved by the heirs and the Master of the High Court.  

d) The period between the death of a person and the appointment of an 

executor is a waste of time. During this time, nothing can be done with the 

deceased's real estate, business and movable assets because everything is 

locked. Nevertheless, costs will be incurred during this time.  

You should spare your family all these disadvantages and avoid 

unnecessary stress. 

 


